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[HIGH  COURT  OF  JUSTICE] 
DIVISIONAL  COURT 

Re  Ontario  Human  Rights  Commission  and  City  of  North  Bay 

HUGHES,  GRIFFITHS  12th  SEPTEMBER  1977. 

and  RUTHERFORD,  JJ. 

Administrative  law  —  Boards  and  tribunals  —  Review  —  Findings  of  fact  — 
Board  of  inquiry  finding  as  fact  that  mandatory  retirement  provision  of  collec- 
tive agreement  was  bona  fide  occupational  qualification  and  did  not  amount  to 
discrimination  on  basis  of  age  —  Whether  reviewable  on  appeal  —  Ontario  Hu- 
man Right*  Code,  R.S.O. 1970,  c.  318,  s.  14d(4). 

While  s.  I4d(4)  (enacted  1971,  Vol.  2.  c.  50,  s.  63)  of  the  Ontario  Human  Rights 
Code,  R.S.O.  1970,  c.  318,  provides  for  an  appeal  on  questions  of  law  or  fact  or  both, 
an  appellate  Court  should  not  disturb  a  finding  of  fact  that  a  board  of  inquiry,  es- 
tablished under  the  Act,  was  entitled  to  make  where  the  board  was  the  only  tribu- 
nal capable  of  making  the  finding.  Accordingly,  where  a  board  of  inquiry  has  found 
as  a  fact  that  the  mandatory  retirement  provision  of  a  collective  agreement  was  a 
bona  fide  occupational  qualification  for  an  employee's  employment  and  hence  did  not 
amount  to  discrimination  on  the  basis  of  age,  the  finding  should  not  be  interfered 
with  on  appeal. 

[Crump  Mechanical  Contracting  Ltd.  v.  Toronto-Dominion  Centre  Ltd.,  [1977]  1 
S.C.R.  25, 66  D.L.R.  (3d)  186,  7  N.R.  595,  refd  to] 

Appeal  from  a  decision  of  a  board  of  inquiry  under  the  Ontario 
Human  Rights  Code,  R.S.O.  1970,  c.  318,  holding  that  an  allegation 
of  discrimination  on  the  basis  of  age  was  not  established. 

J.  Polika,  for  appellant. 

G.  J.  Smith,  Q.C.,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Hughes,  J.: — The  appellant  Commission  is,  by  the  provisions  of 
s.  8  of  the  Ontario  Human  Rights  Code,  R.S.O.  1970,  c.  318,  as 
amended,  responsible  to  the  Minister  of  Labour  for  the  administra- 
tion of  that  statute.  On  August  25,  1975,  one  Joseph  C.  Cosgrove 
filed  a  complaint  against  the  City  of  North  Bay  which  formerly 
employed  him  as  Chief  Fire  Prevention  Officer  alleging  that  his 
compulsory  retirement  at  the  age  of  60  was  discrimination  on  ac- 
count of  age  contrary  to  the  provisions  of  the  Code  and  specifically 
to  the  following  provisions  of  s.  4  thereof: 
4(1)  No  person  shall, 


(b)    dismiss  or  refuse  to  employ  or  to  continue  to  employ  any  person; 


(g)    discriminate  against  any  employee  with  regard  to  any  term  or  condi- 
tion of  employment, 
because  of  race,  creed,  colour,  age,  sex,  marital  status,  nationality,  ancestry  or 
place  of  origin  of  such  person  or  employee. 
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These  provisions,  however,  should  be  read  in  conjunction  with  s-s. 
(6)  of  s.  4,  which  is  as  follows: 

4{6)  The  provisions  of  this  section  relating  to  any  discrimination,  limitation, 
specification  or  preference  for  a  position  or  employment  based  on  age,  sex  or 
marital  status  do  not  apply  where  age,  sex  or  marital  status  is  a  bova  fidi  occu- 
pational qualification  and  requirement  of  the  position  or  employment. 

The  inclusion  of  age  with  sex  and  marital  status  as  a  bona  fid(  oc- 
cupational qualification  and  requirement  is  relatively  recent.  Sub- 
section (6)  was  first  enacted  without  it  by  1972,  c.  119,  s.  5,  and  it 
was  first  included  by  1974,  c.  73,  s.  2. 

But  to  return  to  Mr.  Cosgrove.  He  had  originally  been  employed 
by  the  city  in  1944  but  had  moved  to  the  adjoining  Township  of 
Widdifield  and  remained  in  the  fire  department  there  until  the 
township  was  annexed  by  the  city  in  1968.  By  that  time  the  city 
had  enacted  By-law  2085  in  1963  reducing  the  age  at  which  mem- 
bers of  the  city  fire  department  were  entitled  to  retire  from  65  to 
60.  Members  of  the  township's  fire-fighting  force  became  benefici- 
aries of  this  provision  after  the  amalgamation  of  the  two  munici- 
palities since  the  city  paid  in  additional  money  to  the  pension 
scheme  administered  by  the  Ontario  Municipal  Employees  Retire- 
ment Board  to  enable  them  to  enjoy  the  earlier  retirement.  It  is 
true  that  by  By-law  2100  of  1966,  six  designated  members  of  the 
city  force  had  been  exempted  from  the  provisions  of  the  earlier  by- 
law and  allowed  to  continue  employment  as  fire-fighters  until  they 
reached  the  age  of  65.  It  is  common  ground  that  this  was  done  for 
funding  reasons  only,  the  persons  so  designated  needing  the  addi- 
tional pension  contributions  to  improve  their  benefits  under  the 
scheme.  No  other  exemptions  were  made  and  all  those  exempted 
have  now  retired.  It  is  also  common  ground  that  the  impulse  be- 
hind the  reduction  of  retirement  age  was  provided  by  the  Interna- 
tional Association  of  Fire-Fighters,  Local  284  of  which  became  the 
bargaining  agent  for  all  members  of  the  North  Bay  fire  depart- 
ment before  the  enactment  of  By-law  2085  and  still  functions  in 
that  capacity.  Not  the  by-laws  but  the  collective  bargaining  agree- 
ment for  1975  provides  in  art.  15.02  for  the  "normal"  retirement 
age  of  60  being  made  compulsory.  One  of  the  other  results  of  the 
amalgamation  of  the  North  Bay  and  Widdifield  Township  depart- 
ments was  that  Cosgrove  who  had  been  fire  chief  in  the  township 
became  chief  fire  prevention  officer  for  the  amalgamated  munici- 
palities. He  remained  so  until  July  31,  1975,  when  his  application 
for  an  extension  until  age  65  was  refused  by  the  City  Council.  It  is 
evident  that  if  it  had  not  been  for  a  chance  encounter  with  a  mem- 
ber of  the  fire  department  in  Sudbury,  Cosgrove  would  have  ac- 
cepted this  decision.  In  short,  his  complaint  constitutes  a  test  case. 

In  due  course  the  Minister  of  Labour,  acting  under  the  provi- 
sions of  s.  14a(l)  [enacted  1971,  Vol.  2,  c.  50,  s.  63]  of  the  Code, 
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appointed  a  distinguished  member  of  the  faculty  of  law  at  the  Uni- 
versity of  Western  Ontario,  Mr.  R.  S.  Mackay,  Q.C.,  as  "a  board  of 
inquiry"  to  hear  and  decide  the  complaint  filed  by  Cosgrove  and 
"initiated"  by  the  Commission  to  whom  it  appeared,  with  good  rea- 
son because  of  the  position  taken  by  the  municipality,  that  it  would 
not  be  settled.  Professor  Mackay  conducted  hearings  in  North  Bay 
on  February  19,  1976,  and  delivered  his  decision  in  the  form  of 
carefully  considered  and  extensive  reasons  for  finding  that  a 
breach  of  the  Ontario  Human  Rights  Code  had  not  been  estab- 
lished on  May  21st  of  the  same  year. 

The  learned  Inquiry  Officer  evidently  relied  very  largely  on  the 
evidence  of  four  witnesses:  Walter  Shanahan,  executive  vice-presi- 
dent of  the  Ontario  Professional  Fire-Fighters  Association  and  a 
full-time  fire-fighter  for  23  years;  Alan  Wharram,  Fire  Chief  for 
North  Bay;  Fire  Chief  Barr  of  Sudbury  and  Lyle  Keck,  Chief  Fire 
Prevention  Officer  for  that  city.  He  made  the  following  finding: 

Without  exception  these  gentlemen  agreed  that  the  job  of  a  Fire  Prevention 
Officer  is  a  hazardous  one,  imposing  considerable  physical  and  mental  stress,  al- 
beit perhaps  not  as  much  as  fire  fighting  itself.  Further  they  testified  that  al- 
though there  was  no  concrete  or  explicit  medical  findings  available  as  proof  it 
was  their  collective  opinion  based  on  years  of  experience  and  observation  that 
firemen  deteriorate  or  slow  down  in  performance,  and  are  less  capable  of  cop- 
ing with  the  exigencies  and  urgencies  of  their  employment  as  they  approach  or 
pass  the  age  of  sixty.  They  conceded  that  the  foregoing  observation  is  a  gen- 
eral rule  and  that  particular  individuals  might  well  be  able  to  perform  their 
duties  past  the  age  of  sixty  just  as  there  would  be  instances  of  even  younger 
men  being  unable  to  do  so.  All  in  all,  however,  they  felt  that  age  60  was  an  ap- 
propriate "rounding-off"  figure  to  define  the  safe  limits  of  employment  in  the 
interests  of  the  individual  himself  and  of  his  fellow  workers  who  rely  upon  him 
to  measure  up  and  pull  his  weight. 

Later,  he  continued  as  follows: 

With  respect  to  the  work  of  Chief  Fire  Prevention  Officers  in  particular  Mr. 
Keck,  the  incumbent  in  the  Sudbury  Department,  gave  examples  of  the  oner- 
ous physical  and  nerve  wracking  duties  such  officers  are  called  upon  to  perform 
from  time  to  time  and  agreed  that  60  is  a  good  retirement  age  for  firemen  and 
one  for  which  he  has  fought  since  1949.  In  this  respect,  Mr.  Shanahan  noted 
that  60  out  of  a  total  of  73  locals  within  the  jurisdiction  of  the  Ontario  Profes- 
sional Fire  Fighters  Association  have  adopted  a  mandatory  retirement  age  of 
60  and  although  he  conceded  that  this  reduction  was  largely  a  result  of  collec- 
tive bargaining  with  municipalities,  and  that  pension  entitlements  and  impli- 
cations were  important  in  such  negotiations,  nevertheless  he  testified  in  cross- 
examination  that: 

"The  valid  reason  in  my  opinion  is  this.  Professional  fire  fighters,  the  guys 
who  do  the  job  in  the  Province  of  Ontario,  believe  that  sixty  in  the  main 
should  be  the  retirement  age  . . .  The  reason  for  the  belief  is  that  people 
usually  in  the  early  forties,  mid-forties,  start  to  lose  a  step,  their  thinking 
starts  to  slow  down  just  a  little  bit." 
In  similar  vein,  when  Chief  Barr  was  asked  whether  the  collective  bargain- 
ing pattern  in  the  great  majority  of  locals  did  not  simply  represent  an  under- 
standable desire  for  early  retirement  on  full  pension,  without  regard  to  physi- 
cal ability,  he  replied  in  the  negative  and  stated  that  the  sole  criteria  was  that 
firemen  felt  that  they  would  start  to  slow  down  at  age  60. 


• 


• 


• 
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After  dealing  with  the  evidence  Professor  Mackay  went  on  to 
make  his  decision  which  he  based  squarely  upon  the  provisions  of  s. 
4(6)  of  the  Ontario  Human  Rights  Code.  I  quote  the  greater  part  of 
this  portion  of  his  report  to  the  Minister  below. 

The  issue,  simply  stated,  is  whether  a  mandatory  retirement  age  of  sixty,  re- 
gardless of  a  particular  individual's  ability,  capacity  or  competency,  is  a  bona 
fide  occupational  qualification  and  requirement  for  the  position  or  employment 
of  a  fireman  within  the  meaning  of  sec.  4(6)  of  the  Human  Rights  Code. 

"Bona  fide"  is  the  key  word.  Reputable  dictionaries  whether  general  (such  as 
Oxford  and  Webster)  or  legal  (such  as  Black)  regularly  define  the  expression  in 
one  or  several  of  the  following  terms,  viz.,  honestly,  in  good  faith,  sincere, 
without  fraud  or  deceit;  unfeigned,  without  simulation  or  pretense,  genuine. 
These  terms  connote  motive  and  a  subjective  standard.  Thus  a  person  may 
honestly  believe  that  something  is  proper  or  right  even  though,  objectively,  his 
belief  may  be  quite  unfounded  and  unreasonable.  Applying  this  solely  subjec- 
tive standard  I  have  no  doubt  whatsoever  that  the  Corporation  in  enacting  by- 
law 2085  and  negotiating  the  collective  agreement  upon  which  it  is  founded 
were  acting  honestly,  as  opposed  to  maliciously,  deceitfully  or  for  some  oblique 
or  ulterior  purpose  in  disguise. 

However,  that  cannot  be  the  end  of  the  matter  or  the  sole  meaning  to  be  at- 
tributed to  "Bona  fide"  for  otherwise  standards  would  be  too  ephemeral  and 
would  vary  with  each  employer's  own  opinion  (including  prejudices),  so  long  as 
it  is  honestly  held,  of  the  requirements  of  a  job,  no  matter  how  unreasonable  or 
unsupportable  that  opinion  might  be.  Thus  an  airline  may  sincerely  feel  that 
its  stewardesses  should  not  be  over  25  years  of  age.  However  if  it  requires  such 
a  limitation  as  a  condition  of  employment  or  continuing  employment  I  would 
have  no  doubt  that  such  limitation  would  not  qualify  as  a  bona  fide  occupa- 
tional qualification  or  requirement  under  the  exemption  created  by  sec.  4(6). 
Why?  Because,  in  my  opinion,  such  a  limitation  lacks  any  objective  basis  in  re- 
ality or  fact.  In  other  words,  although  it  is  essential  that  a  limitation  be  en- 
acted or  imposed  honestly  or  with  sincere  intentions  it  must  in  addition  be  sup- 
ported in  fact  and  reason  "based  on  the  practical  reality  of  the  work  a  day 
world  and  of  life"  (adopting  the  words  of  Mr.  O'Neill  in  his  summation). 

In  my  view  the  age  60  mandatory  retirement  provision  imposed  by  by-law 
2085  satisfies  both  aspects  of  the  word  "Bona  fide".  It  is  a  condition  honestly 
imposed  and,  on  the  basis  of  the  evidence  of  the  Corporation's  witnesses,  which 
I  accept,  it  is  a  condition  which  reasonably  and  properly  can  be  imposed  in  the 
special  context  of  firefighters.  Firefighters  (along  with  policemen)  belong  to 
one  of  the  most  hazardous  occupations  in  Ontario  and  the  legislature  has  rec- 
ognized their  unique  status  whereby  OMERS  excepts  them,  and  these  occupa- 
tions alone,  from  its  normal  age  65  pension-retirement  plan  and  permits  fire- 
fighters and  police  officers  to  retire  normally  at  age  60.  It  is  not  unreasonable, 
in  all  the  circumstances,  that  such  a  retirement  be  made  mandatory,  and  hence 
with  bona  fides,  as  I  find  to  be  the  case  established  at  this  hearing. 

In  cbnclusion  I  should  add,  in  deference  to  the  argument  of  Mr.  Polika,  that  I 
am  not  saying  that  mandatory  retirement  at  age  60  is  the  only  alternative,  or 
even  the  best  alternative,  available  to  the  municipality  and  the  local  associa- 
tion but  such  a  requirement  I  find  to  be  reasonable,  supported  by  the  evidence, 
honestly  motivated  and  hence  bona  fide  within  the  exemption  provided  by  sec. 
4(6)  of  the  Code. 

A  number  of  issues  were  raised  on  the  appeal  including  the  ques- 
tion of  whether  the  complainant  could,  as  a  party  to  the  collective 
bargaining  agreement,  contract  out  of  the  operation  of  a  remedial 
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statute  like  the  Ontario  Human  Rights  Code;  whether  the  specific 
enactment  of  the  Fire  Departments  Act,  R.S.O.  1970,  c.  169,  s.  7(5) 
[am.  1972,  c.  1,  s.  95(2)],  by  providing  that  all  matters  relating  to  a 
collective  agreement  must  be  determined  by  arbitration,  is  repug- 
nant to  the  provisions  of  the  Code  and  whether  those  provisions,  to 
the  extent  that  they  give  a  board  of  inquiry  powers  to  affect  the 
rights  of  third  parties  (e.g.,  the  Fire  Fighters  Association)  in  pro- 
ceedings to  which  they  are  not  a  party  or  at  all,  was  ultra  vires  the 
provincial  Legislature;  whether  the  absence  in  the  Fire  Depart- 
ments Act  of  any  specific  enactment  such  as  s.  40  of  the  Labour  Re- 
lations Act,  R.S.O.  1970,  c.  232,  as  amended  [1975,  c.  76,  s.  12], 
affects  the  general  application  of  the  Ontario  Human  Rights  Code, 
among  others.  In  my  view  none  of  these  questions  and  the  authori- 
ties upon  which  counsels'  interesting  arguments  were  based  need 
be  considered.  It  is  true  that  under  the  provisions  of  s.  14c?  [enacted 
1971,  Vol.  2,  c.  50,  s.  63]  this  Court  is  under  no  extraordinary  re- 
straint in  considering  the  decision  in  appeal.  Subsection  (4)  pro- 
vides as  follows: 

14d{4)  An  appeal  under  this  section  may  be  made  on  questions  of  law  or  fact 
or  both  and  the  court  may  affirm  or  reverse  the  decision  or  order  of  the  board 
or  direct  the  board  to  make  any  decision  or  order  that  the  board  is  authorized 
to  make  under  this  Act  and  the  court  may  substitute  its  opinion  for  that  of  the 
board. 

This  was  only  enacted  in  1971,  c.  50,  s.  63,  whereas  previously  the 
recommendations  of  a  board  of  inquiry  recommended  in  its  turn  by 
the  Commission  led  to  an  order  of  the  Minister  of  Labour  which 
was  final  (R.S.O.  1970,  c.  318,  s.  14(6)).  Nevertheless  the  learned  In- 
quiry Officer's  finding  that  the  mandatory  retirement  provision 
was  a  bona  fide  occupational  qualification  and  requirement  for 
Cosgrove's  employment  was  a  finding  of  fact.  (It  may  be  noted  that 
in  the  text  of  his  decision  quoted  above  he  attributes  this  provision 
to  the  city's  By-law  2085  whereas  it  is  actually  imposed  by  the  col- 
lective bargaining  agreement  and  confirmed  by  by-laws  arising 
thereout.)  It  was  he  who  heard  the  evidence  and  under  the  circum- 
stances was  the  only  authority  capable  of  judging  the  good  faith  of 
the  assertions  made  before  him.  No  appellate  Court,  in  my  respect- 
ful view,  should  overlook  this  signal  advantage.  Among  the  many 
occasions  when  this  principle  has  been  proclaimed  by  the  Supreme 
Court  of  Canada  may  be  found  a  recent  example  in  Crump  Me- 
chanical Contracting  Ltd.  v.  Toronto- Dominion  Centre  Ltd.,  [1977] 
1  S.C.R.  25,  66  D.L.R.  (3d)  186,  7  N.R.  595.  Such  a  finding  which,  in 
my  view,  he  was  entitled  to  make,  should  not  be  disturbed  and  I 
would  dismiss  the  appeal,  allowing  the  respondent  municipality  its 
costs. 


Appeal  dismissed. 
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